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CALENDAR PREFERENCE AND STATUTORY PRIORITY
Respondent Patsy Newton is 84 years old and will turn 85 in April
2023. On January 11, 2022 this Court granted her motion for preference,
noting: “The appeal will be accorded priority pursuant to statutory
provisions.” Mrs. Newton, with all respect, asks that this matter be heard as
soon as practically possible following submission of briefs.
II.

INTRODUCTION & SUMMARY OF ARGUMENT

Patsy Newton brought an action against Enloe Medical Center
(“Enloe”) based on the most classic form of custodial neglect that exist in
the realm of elder abuse: a failure to perform the most basic, non-
professional care - turning and repositioning - resulting in a massive
pressure ulcer. An injury, like in seminal cases, where her flesh “had been
eaten away down to the bone.” Delaney v. Baker, (1999) 20 Cal.4th 23, 27.
In this appeal, Enloe challenges, for the first time, the sufficiency of the
evidence supporting the jury’s verdict that managing agents at appellant’s

hospital recklessly neglected Patsy Newton when they repeatedly failed to
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address their systemic disfunction in baseline, yet critical custodial care that
resulted in a constellation of injuries to Mrs. Newton.

Appellant attempts to make the long-rejected argument that they
were a healthcare provider, thus providing professional care, and as such,
the court must construe its conduct as professional negligence and subject
to MICRA provisions. This ignores years of precedent and common sense
that, regardless of status, the law applies to hospitals continually attempting

to blur this line:

The difficulty in distinguishing between ‘“neglect” and
“professional negligence” lies in the fact that some health care
institutions...perform custodial functions and provide
professional medical care. When, for example, a nursing home
allows a patient to suffer malnutrition, defendants appear to argue
that this was “professional negligence,” the inability of nursing
staff to prescribe or execute a plan of furnishing sufficient nutrition
to someone too infirm to attend to that need herself. But such
omission is also unquestionably “neglect,” as that term is defined
in former section 15610.57.

(Delaney at 34-35, emphasis in original.) Here, the failure to turn and
reposition is a custodial obligation, irrespective of professional standing, as
simple and critical as providing food and water - and “unquestionably

neglect.” (Id.)

10
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The reckless nature of Enloe’s conduct was clear. For months
leading up to Mrs. Newton’s admission, Enloe was repeatedly informed of
numerous patients suffering from debilitating pressure ulcers at their
hospital. These horrific injuries are called “never events” because they
should never happen absent sustained neglect of the most basic care. (13
CT 3217-18.)

At the same time Enloe’s managing agents were specifically
informed about problems with its pressure ulcer prevention policies and
procedures, complaints of understaffing specifically related to being able to
“turn and reposition residents,” and failures of staff to understand,
document, and provide baseline care to prevent “never event” pressure
injuries of the exact type Patsy Newton suffered. In the face of this notice,
and with knowledge of the potential catastrophic harm to residents, Enloe
did little to nothing, neglecting its obligation to maintain adequate policies
and procedures, oversight, guidance and supervision of staff and then
ratified horrifically neglectful care when staff failed, for multiple days, to

provide baseline skin care to Mrs. Newton and then failed to properly treat

11
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and care for both her physical injury as well as her mental and emotional
well-being.

Additionally, appellant erroneously argues that prejudice occurred
and a different result was probable when the Court accurately instructed the
jury using standard and required CACI instructions related to the definition
of neglect and negligence per se. Appellant repeatedly wishes this case had
been filed as, prosecuted as, ruled upon, and instructed as a medical
malpractice case, all while never filing a demurrer, motion for summary
judgement, directed verdict, INOV, and watching as plaintiffs consistently
argued, presented evidence of, and proved to the jury that this was not a
“one-off” event involving medical malpractice, but a reckless “systemic
failure,” from the top down, resulting in neglectful custodial care.

Lastly, appellant incorrectly claims that the trial court erred when,
pursuant to 1101(b), it permitted the jury to hear about 3 (out of 10)
warnings communicated to Enloe related to failures regarding baseline care
and its policies and procedures that were consistently resulting in pressure
ulcers to residents like Mrs. Newton in the relevant time frame around her

admission. Despite plaintiff’s increased burden of proof in elder abuse

12
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cases, appellant asserts on appeal that the jury should not have been
allowed to learn that the hospital was repeatedly put on notice of ongoing
pressure ulcer failures, similar in nature and cause to Mrs. Newton’s, in
assessing whether appellants were acting recklessly, maliciously,
fraudulently or oppressively. Appellant is wrong in this assertion.

Patsy Newton brought, maintained, and proved her cause of action
pursuant to the Elder Abuse and Dependent Adult Protection Act (“the
Act.”) Evidence clearly showed Enloe neglected to take any meaningful
action to address the litany of failings causing these wounds at its hospital.

Evidence was obvious that staff shockingly failed time and time
again, over the course of two and half days leading up to a prolonged
surgery, to provide critical baseline turning and repositioning care to Mrs.
Newton, a “high risk” patient. Not that they tried and failed, or that they
performed inadequate turns, but that they wholly failed to provide care.
Evidence clearly showed, that Enloe completely abandoned pressure sore
prevention care in a critical 8-hour block leading up to a prolonged surgery.

Staff did this while not even applying basic protective devices, failing to

13
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assess Mrs. Newton, and failing to create an individualized care plan for
her, among many other failings.

The evidence was uncontroverted that Enloe and its managing agents
failed to take any steps to address the neglect Patsy Newton suffered and,
instead, adopted and ratified the constellation of failures, compounding her
mental and emotional pain and suffering. Enloe said they observed “great
care” and “compliance,” despite obvious, glaring neglect. Enloe conducted
no training in relation to Mrs. Newton’s neglect and did not discipline or
reprimand staff. Instead of advocating for her, Enloe and its staff continued
its neglectful course of conduct, disregarding her needs and, literally,
dumping Mrs. Newton to a lower level of care as soon as it became
apparent they were not going to be reimbursed for care to her hospital
acquired pressure ulcer (hereinafter “HAPU.”)

As a result, Patsy Newton suffered a horrific pressure ulcer that “you
could put a man’s fist in.” (9 RT 1826.) She suffered from debilitating
muscle loss and lack of mobility. She was unable to rehab properly because
of the injury, which became infected and required re-admission to the

hospital and surgery just days later. But what’s more, Patsy Newton
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suffered severe mental and emotional injuries that Enloe continues to
completely ignore, attempting to focus only on the neglectful failings which
manifested in physical injury. Most notably, after being told she had a
massive pressure injury and of the critical necessity turning and
repositioning, Enloe once again neglected to turn her for hours, forcing
Mrs. Newton, while writhing in pain, to desperately call a friend and plead
for help from her hospital bed. Literally calling out for help to anyone she
could reach because she was, once again, being neglected. Enloe’s response
both then and now, was and is to shrug, and say in essence, “oh well,” it did
not make her pressure ulcer worse. Enloe maintained this disdain for Patsy
Newton’s mental and emotional well-being when the “Patient Safety Event
Support Team” designed to support and advocate for her did not even
contact her. Systemic failures revealing neglect are replete in the record and
justifies the jury’s findings and the court’s award of fees and costs.

//

//

//

//
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I11.
STATEMENT OF THE CASE

A. Enloe Medical Center and Its Managing Agents Had Knowledge
That Pressure Ulcers In Patients Are Debilitating, Life
Threatening and Potentially Deadly To Patients.

Linda Reynolds was a director and managing agent of Enloe
Medical Center and authored the skin integrity management policy. (5 RT
617; 649.) Ms. Reynolds knew that pressure ulcers were debilitating and
life threatening to patients. (5 RT 602-603; 612-613.) Joanne Joksch was
the nurse manger of the third floor med-surg unit where Mrs. Newton was
neglected. (12 RT 2352). Ms. Joksch confirmed she knew pressure ulcers
were life threatening and deadly. (10 RT 2003.) Enloe’s policy indicated,
and Ms. Reynolds and Ms. Joksch knew, that a stage 3, 4, or unstageable
pressure ulcer was a reportable adverse event and defined by Enloe as, “a
patient safety event that resulted in harm or serious disability to a patient.”
(12 RT 2353; 5 RT 723; 11 CT 2782; 2789.)

Nearly every caregiver that testified confirmed pressure ulcers were
debilitating, life threatening, and potentially deadly to patients. (6 RT 848;
8 RT 1517; 13 RT 2490; 9 RT 1669; 7 RT 1155; 8 RT 1325; 7 RT
1252-1253.) Expert testimony supported the fact that pressure ulcers were

debilitating, life threatening, and potentially deadly to patients. (15 RT

16
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3039.) These wounds are completely preventable, however, should never
happen. (11 RT 2162; 2180.)

B. Enloe Medical Center’s Managing Agents Were Placed on
Repeated Notice of Failings Related to Pressure Sore Prevention
and Care.

Testimony conclusively demonstrated that hospital acquired pressure
ulcers should never happen absent neglect. (11 RT 2162; 2180.) Because of
this, Centers for Medicare Services (CMS) deems them “never events” and
refuses to reimburse hospitals for care related to them. (14 RT 2780-81.) In
the months leading up to Mrs. Newton’s admission, Enloe was placed on
repeated notice of these never-event “HAPUs” occurring and staff’s failure
with regard to care, prevention and reporting the same. (6 RT 797-802; 12
RT 2401-2404; 2795;13 CT 3217-18; 14 RT 2781-2795.)

Pre-trial evidence showed that Enloe was made aware of 10 different
HAPUE s, all never-events, in the months just before and after Mrs. Newton’s
admission. (4 RT 371; 5 CT 1071-1231.) After conducting a 402 hearing,
the court admitted 3 of the 5 pre-admission events. (4 RT 540-541.) In the
first, a 95-year-old man with a sore knee developed a HAPU at Enloe.
Department of Public Health (“DPH”) found and informed Enloe that its
staff failed to assess the patient’s skin on 12 of 14 occasions and that
Enloe’s Skin Integrity Management Policy was deficient. (14 RT 2789.) In
the second event, the patient developed three separate HAPUs, and DPH

17
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found and informed Enloe that it failed to follow its policy and procedures
and failed to provide notice of the injury to the patient or his/her family. (14
RT 2788.) In the third event, the patient developed a preventable HAPU to
his coccyx and DPH found and informed Enloe that it failed to follow its
policies and procedures and failed to provide notice of the injury to the
patient or his family. (14 RT 2790; 2794-95)

Evidence showed that Enloe’s managing agents attempted to deny
memory of, downplay the significance of, and otherwise obfuscate when
asked about repeated noticed of HAPUs. (6 RT 797-802; 12 RT
2394-2404;) The jury clearly rejected Enloe’s claim they took action.
Though Enloe claimed to have suddenly found evidence of training in the
final days of the trial, they never produced these records in discovery, and
no employee recalled being told about any investigations or recalled
specific training regarding the same. (19 RT 4067-68; 13 CT 3216-26; 6 RT
943-44; 7 RT 1293; 7 RT 1222-23.)

Evidence showed that Linda Reynolds, a managing agent of the
facility, as well as an entire team of quality personnel tasked with hospital
policy, were made aware of the ongoing problems with HAPUs, policies
related thereto, and failures to notify patients. (6 RT 794-802; 12 RT
2393-2404;17 RT 3462.) Evidence showed even after yet another injury,
(Mrs. Newton’s) the policy was not changed. (5 RT 650-51; 683.)

18
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Moreover, previous policy changes related to who would be tasked with
documenting notice to patients was never even communicated to those
given the critical responsibility. (9 RT 1720-22; 1642-43; 10 RT 2007-08;
14 RT 2669.)

C. Enloe Medical Center Managing Agents Were Placed On
Repeated Notice of Understaffing Concerns Related Specifically
to Neglectful Pressure Sore Prevention and Staffing.

Neglect occurs when staff do not have the time to provide basic
custodial care. Critically, the most basic intervention to prevent pressure
ulcers, turning and repositioning residents, requires time and, often,
multiple caregivers. (14 RT 2744-45.) Evidence showed Enloe was well
aware of and ignored ongoing problems with understaffing concerns
specific to pressure ulcer prevention, including in the same unit and from
the same caregivers who neglected Mrs. Newton. This evidence helped
explain the question about “why” this happened repeatedly.

Specifically, in September 2019 nurses on the third floor med-surg
unit repeatedly reported to wound care nurses who came to their unit to
investigate HAPUs that they felt, “understaffed and overwhelmed.”(9 RT
1676.) This unit was the very location where staff neglected Mrs. Newton.
Cynthia Barbo, one such wound care nurse, testified that nurses expressed
feeling understaffed and overwhelmed consistently, and that she went back
and expressed those same concerns to Linda Reynolds. (9 RT 1676-77.)

19
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Ms. Barbo said she had this conversation with Linda Reynolds “multiple
times.” (Id.) Ms. Barbo testified she did this on multiple occasions because
it related to wound care and that nurses were specifically saying that they
did not have “enough time to turn and reposition residents” - the most
critical intervention to prevent pressure ulcers. (/d.) Ms. Barbo indicated
that Ms. Reynolds was going to talk to the nurse managers, including
Joanne Joksch, about the understafting issue. (/d.) This did not happen. (12
RT 2356.) Ms. Reynolds even denied knowledge about the conversations
with Ms. Barbo. (6 RT 794.)

However, staff expressing feelings of being understaffed and
overwhelmed was not isolated to September 2019. In fact, Ms. Barbo
testified that “being understaffed and not being able to turn and reposition
residents was a constant concern expressed to [her] by nurses.” (9 RT
1745-1746.) She testified it was true throughout her whole time as a wound
care nurse at Enloe, from 2017 to 2019, and she never stopped expressing
that same concern to Linda Reynolds from 2017 to 2019. (Id.) Ms. Barbo
even testified that her own unit for providing wound care and consults to
HAPUs was understaffed in the months leading up to Ms. Newton’s stay. (9
RT 1678.)

Additionally, Ivory Brown, one of many caregivers who neglected
Mrs. Newton, testified that there were times when she felt overwhelmed as

20
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a CNA providing care to residents. (7 RT 1260-61.) Although she could not
pinpoint a specific date, Ms. Brown testified that she recalled feeling like
she had too many patients, and got, “overwhelmed because you want to
give adequate care, and you can’t.” (7 RT 1303.) She testified sometimes
she would ask for and get more help, “but we still needed more help,
though.” (7 RT 1304.) Though she could not remember Mrs. Newton
specifically, she agreed that, “it may very well have been one of the days
where [she was] assigned 10 or 15 patients and [she] felt like [she] couldn't
provide for all their needs.” (7 RT 1305.) Ms. Brown confirmed that she
heard other nurses expressing concern about being unable to provide for all
the needs of their patients. (7 RT 1292-1293.) David Adsit, a fellow nurse
who worked as Ms. Brown’s counterpart, verified other nurses had
expressed these same concerns. (8 RT 1361.)

Marko Gutierrez, one of the RNs who failed to turn and reposition
Mrs. Newton during her hospitalization confirmed there had been times
where he felt, “I just can’t do all these Q2 transfers off all these residents,”
but minimized by adding he felt others could do it. (6 RT 922.)

As further evidence of the ongoing problems with understaffing,

managers were consistently provided with documentary notice of extreme

staffing concerns. (10 RT 2008-09; 2031-32; 7 CT 1671.)

21
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D. Enloe Medical Center Neglected Patsy Newton By Wholly
Failing To Provide Basic Care to Prevent a Horrific Pressure
Injury, Mental, and Emotional Pain and Suffering.

Enloe’s reckless systemic failures created conditions that inevitably
led to Patsy Newton’s neglect. For days leading up to a prolonged surgery,
staff failed to provide care for Patsy Newton’s basic custodial needs,
resulting in a massive pressure injury and extensive mental and emotional
pain and suffering.

1.  Staff Wholly Failed To Turn And Reposition Patsy Newton.

Evidence clearly showed that pressure wounds like the type Mrs.
Newton suffered are caused by sustained, unrelenting pressure to one part
of the body, like the sacrum. (11 RT 2096-98.) When staff wholly fail to
turn and reposition a patient, blood flow is cut-off at the point of pressure
causing injury and death to the underlying tissue - the longer the pressure,
the worse the injury. (/d.) Mrs. Newton was “high risk” and required to be
turned and repositioned a minimum of every two hours - if not more. (11 RT
2099; 14 RT 2738.)

When Mrs. Newton arrived to the emergency room, the two hour
minimum applied. It is uncontroverted that Enloe staff in the emergency

room failed to turn and reposition Mrs. Newton for a period of more than

three hours. (9 CT 2423; 2430-33; 18 RT 3740.)

22
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Once on the third floor med-surg unit, in the 2 days leading up to her

surgery, Mrs. Newton’s daughter, Suzanne Bolen, was with her from the
early morning hours until the late evening hours. (9 RT 1765.) Mrs. Bolen
was unequivocal in her testimony: she never observed third floor staff turn
and reposition her mother - not one time. (9 RT 1766-1768; 1771-1780;
1851-1854; 7 CT 1658.) She never observed her mother refuse turns, nor
did staff report her mother had refused. (9 RT 1774-75; 1781; 1794). Staft
wholly neglected her mom, leaving her to sustain hours of unrelenting
pressure to her sacrum.

Moreover, Mrs. Bolen said the documented “assessments” of her
mom’s skin amounted to little more than verbal checks, and that she never
observed staff turn mom during “assessments” to check her skin. (9 RT
1766.) Mrs. Bolen testified that her mother was in a great deal of pain, her
right leg was in traction, and that she could hardly be touched without
yelling out in pain.! (9 RT 1766-1768.) Mrs. Bolen said her mother was so
vocal with pain that, much later in her hospital stay when staff finally was
turning her, Mrs. Bolen could hear her screaming in pain from the turns

from down the hall. (9 RT 1800.) Mrs. Bolen verified again that these

I This was corroborated by the two doctors who rounded on Mrs. Newton
in the days leading up to her surgery. One said she was, “hypersensitive to
touch all over,” and “even conversing almost is uncomfortable for her.” (15
RT 2932; 14 RT 2746.)

23
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painful turns, which would have been obvious and memorable to any
observer, did not happen at all on the days leading up to Mrs. Newton’s
surgery. (Id.)

Mrs. Bolen had specific memories of events, times, people in the
room, had taken photographs, and detailed these memories in chronological
order in her testimony. (9 RT 1761- 1813.) In contrast, none of the nurses or
CNAs remembered Ms. Newton, except for one, who recalled just one
interaction with her, which was not documented in her chart. (6 RT 925-26;
7 RT 1263; 8 RT 1349-50; 14 RT 2827, 2750.)

Expert testimony substantiated the severe ongoing neglect Mrs.
Bolen witnessed, and that it was blatant and obvious in the documented
record. Plaintiff’s expert, Dr. Fugaro, testified, “this was one of the worst
cases I’ve ever seen of a pressure injury involving care as an acute care
hospital.” (11 RT 2105.) Dr. Fugaro testified that repeated and sustained
failures for multiple days to turn and reposition Mrs. Newton resulted in her
extensive sacral injury. (11 RT 2108-2110; 11 RT 2148-49.) He
painstakingly went through hour-by-hour the failures to turn and reposition
Mrs. Newton from the time of her admission to the time of her surgery,
which amounted to more than a 40 hour period. (11 RT 2117-2147.) The
extent of the injury itself is was horrific. (7 CT 1695). The wound was
large, deep, and you could fit a man’s fist inside of it. (/d, 9 RT 1826.) Dr.

24

Document received by the CA 3rd District Court of Appeal.



Fugaro confirmed that “the substantial amount of injury” also demonstrated
that the cause of the wound was due to the failure to turn and reposition
Mrs. Newton, even though her time in surgery would have had “some small
contribution.” (11 RT 2149-51.)

Dr. Debra Bakerjian, plaintiffs’ nurse practitioner expert, did her
own minute by minute review of the chart, reviewed all depositions, the
entirety of the documentary evidence, policies, procedures, and agreed that
nurses failed to turn and reposition Mrs. Newton, and this failure of basic
custodial care caused her pressure wound. (14 RT 2749-50; 2757,
2801-2802.)

Mrs. Newton had two assigned primary caregivers per shift, a
registered nurse (RN) and a certified nurse assistant (CNA)2. None of the
caregivers recalled ever turning and repositioning Mrs. Newton. (6 RT 909;
7 RT 1263; 8 RT 1349-50; ) Weston Smith, the CNA assigned to Mrs.
Newton during her first shift never turned and repositioned her, did not
make a single entry into her chart, and failed to provide her any
documented care whatsoever. (8 CT 2055; 6 CT 1500-1501; 1522-1539; 19
RT 3986-88; 20 RT 4219-20.) Caregivers and experts agreed that

documentation of care was critical and they had been taught, “if it isn’t

2 Those caregivers during shifts before surgery were: CNA Weston Smith;
CNA Ivory Brown; RN David Adsit; CNA Toni Hall; RN Marko Gutierrez.
Each person is discussed now here, in sequence, below.
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documented, it isn’t done,” a mantra in basic nursing care. (6 RT 844-46; 7
RT 1165-66; 7 RT 1247; 1254-55; 8 RT 1323-24;) Despite this, the only
indications that staff ever turned and repositioned Mrs. Newton in the days
leading up to her surgery were a few questionable entries in her medical
record, which the jury could easily have rejected as these were scant,
wholly deficient in frequency, and highly suspect given they that were in
direct conflict with the testimony of Mrs. Bolen, the nature and extent of
the injury, the expert testimony, and the other failings noted in the sections
below. (11 RT 2108-2110; 2117.)

Ivory Brown, was the CNA assigned to Mrs. Newton during her
second night in the hospital. Despite her conjecture otherwise, [vory Brown
failed throughout her shift to turn and reposition Mrs. Newton. She testified
she knew the critical nature of documentation, that she was required by
Enloe’s policy to document at or near the time she turned and reposition
Mrs. Newton, if she did. (7 RT 1247; 1254-55.) Ivory Brown admitted
there were hours of time in her shifts where there was no indication even in
the documentation that she turned and repositioned Mrs. Newton (7 RT
1279-82; 1287-88) She had no explanation for these failures. (7 TR 1282;
1288.) She had, however, as described in detail above, personally and with

other nurses, expressed concerns that they did not have enough time to turn
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and reposition residents. (7 RT 1290.) These were the same complaints
Cindy Barbo repeatedly relayed to Linda Reynolds. (9 RT 1677.)

Marko Gutierrez was the RN assigned to Mrs. Newton during the
two day shifts leading up to her surgery. Mr. Gutierrez failed to turn and
reposition Mrs. Newton to prevent her catastrophic injury. Mr. Gutierrez
admitted he had no memory of turning and repositioning Mrs. Newton. (6
RT 909.) Mr. Gutierrez confirmed it was critical to document care in a
patient’s chart. (6 RT 844-45; 857-58; 909-10.) Mr. Gutierrez, at trial,
testified that it was Enloe’s policy, and his understanding of the same, that
he had to “document each and every time” he repositioned a resident. (6 RT
863.) He admitted this only after attempting to lie about the requirement in
his deposition, testifying that no documentation was required. (12 CT 3094-
3103). He admitted and had no explanation for his failure to document
turns for Mrs. Newton. (6 RT 901-03; 910-11; 914-20.) When confronted
with nearly 7-and-a-half hours of failure to provide basic care which would
have prevented Mrs. Newton’s injury he was asked: ‘“What happened?” He
replied: “I don’t know.” (6 RT 920.) There was absolute dumfounded
silence in the courtroom and the court directed counsel to ask the next
question. (/d.) A similar lack of explanation for these hours upon hours of
failure to provide basic care occurred at his deposition, which the jury
watched. (12 CR 3110-3112.)
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Records, however, showed the afternoon of the 13th Mr. Gutierrez
was assigned the maximum number of patients a nurse could have,
including a “high-load” patient who replaced a “medium-load,” and that he
had to work overtime, an indication to him that he did not even have the
time to chart for patients during his shift. (15 RT 2900-01; 18 RT 3689-96.
11 CT 2877-81.)

Toni Hall, the counterpart CNA working with Marko Gutierrez
testified that she too had no memory of Mrs. Newton or providing any care
to her, which would include turning and repositioning. (7 RT 1142-43; 745.)
Ms. Hall failed to turn and reposition Mrs. Newton. Ms. Hall admitted that
she knew it was critical to document turning and repositioning. (7 RT
1161-62.) Ms. Hall admitted that there were hours upon hours where there
was no indication the in the electronic medical records that she turned and
repositioned Mrs. Newton even one time. (7 RT 1187-1190; 1204-1210.)
Ms. Hall did not recall, but surmised that perhaps she wrote it on the
“whiteboard,” a topic discussed more below. (7 RT 1190.)

David Adsit was the RN assigned to Mrs. Newton during her first
two nights at Enloe. Mr. Adsit failed throughout his shifts to turn and
reposition Mrs. Newton. He testified he knew of the critical nature of
documenting the care he provided. (8 RT 1322-23.) He acknowledged that
the medical records during his shift did not reflect Mrs. Newton was turned
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every two hours, but claimed he was “charting to exception” or “probably
didn’t have time.” (8 RT 1346-48.) He claimed he provided the care,
despite the failure to chart the care because it was his habit and custom,
however, his habit and custom was not followed in other areas of care -
including inaccurate assessments and a complete failure to provide Mrs.
Newton with protective devices to prevent the very injury she suffered.

2. Staff Wholly Failed to Provide Patsy Newton With Protective
Devices.

Enloe’s policies and procedures required staff to apply protective
devices, in this case foam padding, to residents like Patsy Newton who met
certain criteria. (14 RT 2734-35. 6 CT 1486; 1492-93.) Mrs. Newton clearly
met the criteria that required application of foam padding, but staff failed -
each shift - to apply the protective device. (Id; 6 RT 890; 8 RT 1378-1391;
9 RT 1689.) Staff had no explanation why, on each shift of her stay, she
was never provided foam padding to prevent pressure sores. (Id; 7 RT
1091-1094.) It was not that the foam padding was applied, but done
incorrectly, haphazardly, or without skill or accuracy, it was that it was not
done at all. (Id.) Moreover, each shift the failure to provide Mrs. Newton
with the protective foam padding was not noted, caught, or corrected by
staff. (14 RT 2735-2736.) This total failure led to a failure to prevent

pressure in one of the most common areas - her sacrum, where the foam
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should have been applied and where her wound ultimately developed. (/d.)
This failure was occurring at the same time staff was wholly failing to turn
and reposition and assess Mrs. Newton as identified above.

3. Staff Wholly Failed To Provide An Individualized Care Plan
for Patsy Newton.

Title 22 Regulations and Enloe’s policies and procedures required an
individualized care plan for Mrs. Newton. (8 RT 1481; 6 CT 1497.) Staff
indicated it was important to have an individualized care plan for patients,
as opposed to the standard form the computer generates. (5 RT 610; 665; 8
RT 1400-05; 19 RT 3989; 10 RT 2044.) Though the computer program
generated a skeleton document for Mrs. Newton entitled “skin integrity
care plan,” staff wholly failed to individualize it for her specific
interventions and failed to even look at it, let alone update it. (6 CT
1577-79)

The nurse responsible for creating and individualizing Mrs.
Newton’s skin integrity care plan, David Adsit, never looked at, reviewed,
or updated it “at any time.” (8 RT 1382; 1398-1405.) The computer
generated “template" care plan failed to even specify that Mrs. Newton
should be turned and repositioned every two hours as required by Enloe’s
policy and was never updated to reflect the same. (8 RT 1401; 6 CT

1577-79; 6 CT 1491.) The computer generated template care plan failed to
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specify that foam padding should be applied and was never updated to
reflect the same. (8 RT 1402; 6 CT 1577-79; 14 RT 2733-2736) The
computer generated template care plan failed to specify that Mrs. Newton
was in Buck’s traction. (14 RT 2733-2734.) The failure to care plan fell
below the standard of care and was never, even after Mrs. Newton
developed a massive pressure ulcer, updated. (14 RT 2775-76.)

4. Staff Wholly Failed to Timely Identify, Assess, and Report
Patsy Newton’s Pressure Wound.

Patsy Newton’s pressure ulcer was a deep tissue injury (DTI) from
prolonged pressure that emerged up from the bony prominence to her skin.
Evidence showed that nurses were, once again consistent with Suzanne
Bolen’s testimony, not conducting skin assessments of Mrs. Newton. The
first photo of the wound on September 17th shows a near fully realized DTI
at the skin’s surface. (10 CT 2577.) However, had nurses actually been
doing skin assessment of the area, they would have absolutely observed this
injury at least 12 to 24 hours prior. (14 RT 2772-74; 2810)

In fact, a day before (on the 16th,) a physical therapist told Mrs.
Bolen that he observed “bruising” on her mother’s buttocks, but no nursing
staff observed, noted, or informed Mrs. Bolen about “bruising” or a
pressure injury that day. (9 RT 1797-1803.) A day later, now the 17th, Mrs.

Bolen observed a paper ruler (for measuring wounds) on the window sill in
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her mom’s room and a family member asked nurses, “does she have a
pressure sore?” to which nursing staff replied that Mrs. Newton just had
bruising from where she fell. (9 RT 1803-1806; 7 CT 1683) Mrs. Bolen was
steadfast in her testimony that she and her mother were not informed of the
wound by any nursing staff until a doctor told her days later, on the 19th,
and told her she should consider palliative (end of life) care, because it was
going to get “very, very bad.” (9 RT 1808-09.)

Unbeknownst to Patsy Newton or Suzanne Bolen staff had
documented and observed what they believed to be a pressure sore on the
morning of September 17, 2019. (9 CT 2267-68.) A specialized wound
nurse confirmed it was a pressure sore (DTI) on the 18th. (9 RT
1682-1684.) Consistent with Mrs. Bolen’s testimony, there was no notation
in the chart that hospital staff informed either her or her mother. (9 CT
2272; 17 RT 3460.) Despite the known risks for failing to disclose, Mrs.
Newton and Mrs. Bolen were not informed, precluding them from being
involved in her plan of care, making sure her newly attendant needs were
met, and ensuring no additional pressure was placed on that area. (6 RT
794-95; 12 RT 2391; 9 RT 1859-60; 14 RT 2638.) Moreover, there had been
ongoing problems, as noted above, with staff’s failure to inform patients
and families of hospital acquired pressure ulcers and to document the same
in the record. (12 RT 2402-04; 17 RT 3462.)
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5. Supervisory Staff Wholly Failed To Identify Nurses’ and
CNAs’ Constellation of Failures Related to Turning, Care
Planning, Protective Devices, Assessments and
Documentation.
Enloe’s Nurse Manager was required to, among many other things;
(1) “ensure service is being provided” according to the “needs of the
patient;” (2) “continually evaluate departmental function and the delivery of
patient services;” and (3) “supervise staff in service areas” including
“adherence to applicable standards of care and departmental expectations.”
(8 CT 2041.) A key component to nursing is proper supervision of staff to
ensure they are providing basic custodial care. (/d.; 14 RT 2777-79;) There
1s no evidence in the record that nursing supervisors tasked with these
functions did anything, at any time, to ensure that the constellation of
failures noted above related directly to turning and repositioning, care
planning for skin care, the application of protective devices, failed and
missing assessments and total lack of documentation was caught and
corrected. (/d. 12 RT 2350; 9 RT 1652-54; 8 RT 1528-29;1532; 1557-58.)
There was a complete absence of evidence that anyone, at any time,
was supervising staff to catch the myriad of failures detailed in this brief.
The nurse supervisor for the unit where Mrs. Newton was neglected found

out about Patsy Newton during the trial itself. (10 RT 1999-2000.) She

testified that documentation was not critical to the nursing process, despite
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the fact that the law requires it. (10 RT 2046-48.) She testified she never,
other than with counsel just before testifying, reviewed the records of Pasty
Newton, nor was she asked to by quality. (12 RT 2350.)

6. Enloe Failed To Provide Staff Adequate Policies and
Procedures Related to Skin Integrity Management.

Enloe’s neglect on the floor stemmed from a failure by management
to provide appropriate policies and procedures. Title 22 Regulations require
that acute care hospitals provide staff with policies and procedures, “based
on current standards of nursing practice and shall be consistent with the
nursing process which includes: assessment, nursing diagnosis. planning,
intervention, evaluation and as circumstances require, patient advocacy.”
Cal. Code Regulations Title 22 section 702139(b). Shockingly, but not
surprisingly given the horrific injury Mrs. Newton and many others
sustained and the complete lack of understanding on the floor, Enloe
hospital completely failed to provide a policy and procedure regarding
documenting the intervention of turning and repositioning. (6 CT 1491.)
There was a singular bullet point in an appendix under “general
guidelines,” but it was devoid of any detail that would have remotely met
the standard of care for hospitals in Northern California. (/d. 14 RT

2740-44.)
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Enloe’s “policy and procedure” amounted to a group of unrelated,
unorganized bullet points, only one of which gave any guidance to
documenting interventions generally. (/d; 6 CT 1491.) At a minimum,
hospitals in Northern California require a policy that: (1) required the
documentation of the intervention of turning and repositioning at a
minimum; (2) required staff to capture the time that the intervention (turn)
took place; and (3) required staff to document the side/position to which the
patient was turned. (14 RT 2740-44). Enloe’s only guidance in this area
was one sentence that said, “Document all interventions provided.” (6 CT
1491.) Contrast this with an actual policy, such as the policy to document
refusals, and the void becomes obvious to even the untrained eye.
(Compare 5 CT 1285.) Plaintiff’s expert had extensive experience writing,
implementing, and reviewing policies and procedures in hospitals and
testified as to Enloe’s failings. (14 RT 2721-22; 14 RT 2740-44.)

Enloe admitted they knew that state and federal law required them to
have appropriate policies and procedures with regard to skin integrity and
the prevention of pressure ulcers. (6 RT 748.) Enloe’s managing agents, in
an attempt to explain away the neglect obvious in the chart, testified that
the policy did not require documenting ““all interventions.” (6 CT 1382.)
Evidence was presented that Linda Reynolds previously testified attempting
to lie about what the policy said requiring the documentation of all
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interventions. (6 CT 1502-07.) Comparing the testimony of Cindy Barbo

with that of her supervisor, Linda Reynolds, showed quite clearly Reynolds’

attempt to mislead the jury. (9 RT 1672-75) In belabored and evasive
testimony she claimed the policy was just a guideline, sometimes staff
would “chart to exception,” or use a whiteboard. (6 RT 763-814.) Thisis a
clear violation of Title 22 and far below the standard of care for hospitals in
Northern California. (14 RT 2754-55.) Other supervisors attempted to
downplay the importance of the policies, suggesting policies were merely
guidelines, not required to be followed. (12 RT 2360-64.)

E. Enloe Medical Center Neglected Patsy Newton By Failing To
Provide Basic Care to Treat Her Injury and Prevent Mental and
Emotional Pain and Suffering.

Enloe’s reckless disregard for Mrs. Newton and her horrific injury
continued after the wound was identified, compounding her physical,

mental, and emotional suffering.

1. Enloe Wholly Failed To Properly Create A Care Plan For
Mrs. Newton’s Wound Once Identified.

In violation of state law, Enloe wholly failed to create a care plan for
the pressure wound they inflicted on Mrs. Newton. Title 22 requires the
creation of a written care plan for a hospital acquired never-event pressure
ulcer like the one Enloe caused. (16 RT 3148-49; 18 RT 3751-52.) Enloe

never created a care plan for the wound, and never even had the computer
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generate a “template” plan for the wound. A day after it was observed,
nurses still had not request that someone even consult on Mrs. Newton’s
injury. (17 RT 3514-15.) Cindy Barbo, the wound care nurse who finally
observed and documented the wound testified that the staff nurses would be
tasked with creating a care plan for the wound and going back and updating
care plans. (9 RT 1704.) Experts reviewed the entire chart - this was never
done. (14 RT 2774-76.) After going through every care plan in the chart,
and any changes thereto, RN Lyndsey Cooprider, who first documented the
wound, testified she did not create a care plan for the wound. (14 RT
2598-99; 2599-2616.) The entire section of Enloe’s chart for care plans
contains no care plan for the wound. (10 CT 2578-88).

In fact, staff even continued to fail to update the original “template”
skin integrity care plan even after Mrs. Newton developed this horrific
injury. (14 RT 2774-76.) Staff testified that they expected that the care plan
would be updated if a patient was identified with a pressure ulcer. (8§ RT
1499). RN Cooprider testified it was important to have an individualized
care plan, updated for the wound if one appears. (14 RT 2572-75.) The skin
integrity care plan was never updated, not once, even after the wound’s
discovery. (10 CT 2584.) The care plan is a critical document that allows
for proper communication amongst the care team. (14 RT 2774-77,
2735-36; 11 RT 2116-17.) For instance, had there been a care plan in place,
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it could have communicated to the entire team, including physical and
occupational therapists, that the injury was present and they would have
avoided doing exercises with Mrs. Newton with her sitting on the edge of
her bed for fifteen minutes putting pressure on her already injured ulcer
while experiencing a bowel movement. (9 RT 1859; 14 RT 2775-2776; 14
RT 2638.)

2. Enloe’s Continued Failure to Provide Custodial Care to Mrs.
Newton Caused Horrific Mental Anguish.

Enloe’s ongoing failure to provide a care plan, to update her skin
care plan, and provide enough staff to ensure turning and repositioning for
Mrs. Newton continued even after she suffered a massive pressure ulcer
and was informed by staff about how critical it was to cooperate with
turning and repositioning. Mrs. Newton testified that one night she was
“desperate” and in “terrible pain” and needed to find out “why I wasn’t
being turned...” (10 RT 1919-1922.) She was able to find her phone and
called the first number stored in her contacts. (/d.) She left a frightening
message that clearly demonstrates the affects of Enloe’s reckless neglect:

“Crystal, this is Pat. I can’t get ahold of Suzy, I don’t have my

glasses.I need Suzy to call me. Huh - I need help. [Breathing] Please

right away. Ohhhh, God. [Moaning]”
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(7 CT 1752; Exhibit 38.) Please listen to this call - it epitomizes Enloe’s
reckless neglect.

In turn, Mrs. Bolen testified that she received a call from her
mother’s friend, Crystal, in the evening of September 20th relaying the
frightening message. (9 RT 1879.) In reaction, Mrs. Bolen immediately
called the nurses' station. (/d.) Staff admitted they hadn’t turned her mother
allegedly because the lift team was “extremely busy.” (/d.) The records
verified the ongoing neglect — a period of almost 3 hours that Mrs.
Newton was left in the same position on the night shift and at the time of
the voicemail. (10 CT 2592.) Mrs. Newton could not recall if it was the
same night or not, but told the jury about a caregiver on the lift team who
raised her voice at her and told her to be quiet when Mrs. Newton was
yelling out in pain while being turned in the evening hours. (10 RT
1923-24.)

Even after this horrible event no care plan was updated, no care plan
was created for her wound, and the hospital’s management ignored Mrs.
Newton’s victimization as detailed below.

3. Enloe Failed To Support and Advocate For Mrs. Newton
Once They Identified Her Pressure Wound.

Instead of following up with Mrs. Newton with compassion and

support, Enloe continued to grossly neglect their obligations and dumped
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her at their first opportunity. Confirming the serious nature of these “never-
events,” Enloe’s own policy listed Mrs. Newton’s injury as an adverse
event that was supposed to trigger a litany of advocacy and care. (11 CT
2781-2792.). Enloe’s managing agents, all the way up to the the CEO of the
facility were supposed to advocate on Mrs. Newton’s behalf, monitor her
ongoing care, and consider a higher level of care. (Id.) This never happened
for her. The hospital and its managing agents were supposed to activate a
“Patient Safety Event (PSE) Support Team” designed to, “support the
patient/designated representative and... ensure that communication with the
family is compassionate, effective and timely, ensure that staff support is
available, ensure that medical support is available.” (11 CT 2786; 16 RT
3196-97.) Not a single person from the team, contacted Mrs. Newton or
Mrs. Bolen. (16 RT 3196; 9 RT 1808-13.) Within 24 hours, the “team” was
supposed to “convene to identify the support needed by patient/family.” (11
CT 2787.) It did not happen for Mrs. Newton or her family. (16 RT
3196-3200.) Instead, they ignored her need for additional support
altogether, left her lying in bed so long she had to call a friend for help to be
turned, yelled at her when she was in pain during turns, failed to supervise
staff to prevent these failures, never ensured there was even a care plan in
place for her massive and worsening wound, and provided no additional
support or supervision of Mrs. Newton’s care.
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Mrs. Newton’s first attending physician estimated based on her age,
surgery, and risk factors that she would need to remain in the hospital 3 or 4
times longer than the usual patient - up to three weeks. (15 RT 2970.) On
September 19, 2019 Mrs. Bolen was informed for the first time by an
attending physician of her mother’s wound. (9 RT 1808-09.) She said the
doctor told her it was going to get “very, very bad,” that she should
consider palliative care, and although they had hoped to discharge her in a
few days, that she was going to need to stay in the hospital because of the
required care for the wound. (9 RT 1808-1811.) The next morning, Ms.
Barbo confirmed the wound was an unstageable hospital pressure ulcer. (9
RT 1704-05.) This confirmed it was a “never event” condition for which the
hospital would not receive payment. (14 RT 2780-81.) Suddenly, later that
afternoon on the 20th, a different doctor informed Mrs. Bolen that Mrs.
Newton was being discharged to a lower level of care. (9 RT 1811;
1873-74.) Mrs. Bolen asked him, “What are you talking about, [ was just
told that because of my mom’s situation she needed to stay here.” (Id.) The
doctor told her to appeal the decision if she wanted, but Mrs. Bolen noted
her mom (understandably) “just wanted to get out of there.” (/d.)

Her sudden discharge to Cal Park proved nearly pointless, as she had
to be readmitted to Enloe for surgery on the infected wound and she could
not even participate in rehab at Cal Park because of the wound Enloe
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caused. (9 RT 1817-22; 12 RT 2216; 2219-21.) Instead she had to go
through the terrifying process of being readmitted to the hospital that
neglected her. (9 RT 1819-20; 10 RT 1927-28.)

Evidence showed that nurses were required to play a collaborative
role in the discharge process and had an obligation to advocate for the best
interest of the patient. (12 RT 2369-70; 2391-93. 8 CT 2041-2047; 9 CT
2370-; 10 RT 2369-70; 2392-93; 5 RT 626; 17 RT 3543.) There was no
evidence in the record that anyone did this for Mrs. Newton, let alone even
contact her or Mrs. Bolen about the surprise discharge. (18 RT 3780.) The
overwhelming inference was that Mrs. Newton was supposed to be
inpatient for three weeks, the hospital caused her wound, and as soon as it
became apparent they were not going to get paid, shipped her out of the
hospital at the first opportunity without following any part of their PSE
policy, care planning, or the required discharge advocacy. This despite her
wound “worsening” and her overall physical condition deteriorating. (9 RT
1708; 17 RT 3525; 3534; 8 RT 1576-77; 17 RT 3523; 1534.)

F. Enloe Medical Center Managing Agents Adopted, Approved and

Ratified Its Systemic Failures and Neglectful Care of Patsy
Newton.

Enloe wholly endorsed the neglectful care which caused Mrs.

Newton’s horrific injury. Now confronted with yet another patient leaving
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its facility with a hospital acquired “never-event” pressure ulcer, Enloe took
no action to correct its systemic failures. Managing agents did not even
speak to the nurses and CNAs involved in the wholly neglectful care of
Mrs. Newton. There were no adverse employment actions taken and no
steps to repudiate the neglect that caused the hole in Mrs. Newton’s body
and her mental suffering. Enloe conducted no training based on the obvious
failings evident in Mrs. Newton’s chart. Instead, they endorsed their
conduct as “great care” with one repeated word: “compliance.”

In the case’s first deposition on September 3, 2020, Ronda De La
Rosa testified as the facility’s person most knowledgeable regarding
documents in its possession. (12 CT 3090-93.) Ms. De La Rosa testified
that after a diligent search Enloe possessed no documents that the facility
ever took any adverse employment action against any employee related
Mrs. Newton’s stay. (8 CT 1950-51.) She also confirmed that the facility
had only done training in 2018, but had no other documents including any
training related to the dismal care Mrs. Newton received at Enloe. (8§ CT
1951-52.) It wasn’t until the end of the trial that defendant suddenly

produced training documents, though no caregivers remembered the
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training. (19 RT 4067-68; 13 CT 3216-26.) The jury clearly believed this
did not happen, and was supported by the fact that staff was unaware of

DPH investigations or training related to “a recent increase in reportable
HAPUSs.” (Id.; 6 RT 943-44; 7 RT 1293; 7 RT 1222-23;)

Caregiving staff that neglected Mrs. Newton confirmed that no one
ever even spoke with them about any of the neglect evident in the chart.
Marko Gutierrez testified that no one came back to him and addressed his
total failure to chart turning and repositioning in the daily cares section of
his chart. (6 RT 897; 902) He testified that he received no training, was
never written up, never reprimanded, and never told he failed to follow
policies and procedures despite the fact that Brenda Boggs, the director of
risk management, was present at his deposition and witnessed his inability
to explain his documentation showing hours of no care. (6 RT 939- 941; 12
CT 3110-3112; 5 RT 696.)

Similarly, Toni Hall confirmed that no supervisor ever came to her
and discussed her failings. (7 RT 1184-86.) No one told her about Patsy
Newton, or the fact she developed a huge pressure ulcer. (7 RT 1211.)

Despite Brenda Boggs being present at Ms. Hall’s deposition and
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witnessing the testimony about her failures to document turning and
repositioning for Mrs. Newton for hours, she never received any training
nor was she contacted by any supervisor regarding her charting and care
failures. (7 RT 1221-22.)

CNA Ivory Brown who neglected Mrs. Newton, was never contacted,
received no guidance that she was charting incorrectly, was not written up
or reprimanded, and was never provided any training with regard to her
care of Patsy Newton. (7 RT 1288-89; 1293.) This, despite the fact Brenda
Boggs was also present at her deposition. (7 RT 1288-89.)

RN David Adsit testified that it was not until right before his
deposition that he even learned of Patsy Newton or the fact she developed a
HAPU. (8 RT 1397.) He had since been promoted to be a “clinical
educator” at the hospital. (8 RT 1326-27.) He admitted that neither his
supervisor Joanne Joksch, or Brenda Boggs (who attended his deposition),
ever came to him after Mrs. Newton’s admission to explain to him that his
charting was unsafe for patients. (8§ RT 1445-1452.) He testified that the
first time he learned anything from his deficient charting was “today”

(referring, literally, to his cross-examination by plaintiff’s counsel), and that
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no one from Enloe had ever pointed out these deficiencies or provided him
any training regarding the same. (8 RT 1497.)

Managing agents at the hospital never contacted RN Lyndsey
Cooprider and pointed out the fact that she failed to create a care plan for
the wound and failed to document that she had notified the family. (14 RT
2649.) Managing agents never followed up with supervisors on the third
floor to figure out what happened with Mrs. Newton’s poor care. (10 RT
2039-40.)

Enloe ratified the neglectful care Mrs. Newton received. The
representative for Enloe’s quality department said she reviewed Mrs.
Newton’s chart and was familiar with the Title 22 requirements and found
“compliance.” (19 RT 4066-67.) Linda Reynolds, who reviewed Mrs.
Newton’s chart which showed obvious neglect, testified that Patsy Newton
received “great care.” (6 RT 815;829-883.)

//
//
//

//
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IV.
ARGUMENT

A.  Substantial Evidence Supports The Jury's Finding of Enloe
Medical Center’s Reckless Neglect Under the Elder Abuse
Act.

The Butte County jury found that defendants recklessly neglected
Mrs. Newton. Defendant never brought a demurer, MSJ, motion for non-
suit, INOV, or new trial based upon insufficiency of the evidence, but now
contend for the first time on appeal there was no evidence of neglect, let
alone recklessness. Defendant’s position is meritless.

When, as here, an appellate court reviews a jury verdict, it applies
the substantial evidence standard of review: “We view all of the evidence in
the light most favorable to the judgment, drawing every reasonable
inference and resolving every conflict to support the judgment. [Citations
omitted.] ‘Even in cases where the evidence is undisputed or
uncontradicted, if two or more different inferences can reasonably be drawn
from the evidence this court is without power to substitute its own
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inferences or deductions for those of the trier of fact ... .”” (Jonkey v.
Carignan Construction Co. (2006) 139 Cal.App.4th 20, 24.) The standard

necessarily requires that the Court give appropriate deference to a view of

the evidence most favorable to the judgment and not view the evidence in a
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light most favorable to the losing party. (Samantha B. v. Aurora Vista Del
Mar, LLC, (2022) 77 Cal.App.5th 85.)

Viewing the facts most favorable to the judgement, any reasonable
juror could easily have found the following: That Enloe was on repeated
notice in the months leading up to Mrs. Newton’s admission of multiple
patients developing “never-event” HAPUs - an injury that should never
happen and that occurs because of custodial neglect - a repeated failure to
turn and reposition patients. That DPH repeatedly told Enloe that staff was
failing to following policies and procedures and failing to provide proper
notice to patients. That Enloe did nothing, but attempt to lie, downplay, and
mislead about what they knew and the severity of the ongoing problem.
That Enloe had no policy and procedure in place that met the standard of
care for Northern California hospitals about proper documentation of
wound prevention, which manifested in staff having little to no
understanding about where, what, or how to document care - a critical and
required part of care, central to communication and ensuring safety. That
wound care specialists for years and, specifically in September of 2019,
told the managing agent tasked with preventing HAPUs that nurses on the
third floor were understaffed and overwhelmed and did not have enough
time to turn and reposition residents. Those concerns were ignored and not
communicated to supervisors on the unit. That, at that same time in the
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same unit, a vulnerable “high-risk” 81-year old woman, totally reliant on
staff, was not turned and repositioned at all for 2 and half days, all while
not being provided proper preventive devices, not assessed properly, and
not having an individualized care plan for the protection of her skin.

The jury could easily have accepted Mrs. Bolen’s testimony that
staff wholly abandoned any skin prevention and assessments for a period of
days leading directly up to a surgery where this high risk patient was going
to sustain additional pressure on her sacrum. The jury could easily have
concluded that if any supervisor had bothered to look at any point, the
documentation would have shown grotesque gaps where staff was not
turning Mrs. Newton during this critical pre-operative period, and would
have shown inaccurate and wholly missing assessments, a lack of
preventative devices, a care plan that had never been opened or
individualized, among many other failings.

The jury could easily have found: that staff continued to fail to turn
and reposition Mrs. Newton and continued to fail to assess her skin,
confirmed by the fact that they do not discover the wound for nearly 24
hours after it was first observed by therapy staff, and only after it was fully
realized. That staff hid the wound from Mrs. Newton and her family, did
not document informing them, and did not involve them in decision-making
around care and continued prevention/worsening of the wound, and failed
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to prevent additional pressure to the wound during physical therapy. That it
was uncontroverted, that the hospital created absolutely no written care plan
for the wound even once it was developed, and never even bothered to go
back and update the original template skin integrity care plan to reflect that
Mrs. Newton now had a massive pressure ulcer. The jury could easily have
found that staff continued to recklessly neglect Mrs. Newton after they
informed her about how critical it was to be turned and repositioned leaving
her again for hours, knowing her risk, now with a wound, causing her to
have to phone family literally pleading for help from her hospital bed.

The jury could easily have found: that Mrs. Newton should have
stayed for “three weeks” as was planned, but when Enloe found out that she
had a HAPU for which they would not be reimbursed, they shocked her and
her family by suddenly trying to get her out of the hospital to a lower level
of care as soon as possible despite her worsening condition. That despite
her worsening condition no nurse advocated for her to stay, or involved the
family in the surprise discharge until the decision was already made. That
managing agents wholly failed to provide any of the required support to
Mrs. Newton or her family as espoused in their PSE policy, and that the
team was complicit and approving of the surprise discharge to get Mrs.
Newton out of their hospital. That the constellation of failures made her
unable to participate in rehab at the lower level of care and that she needed
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to be readmitted to the hospital a short time later because the wound was
infected and required surgery.

The jury could easily have found, managing agents directly
neglected their supervisory responsibility, failed to provide policies and
procedures, and failed to ensure staff was properly trained and supported.
That they adopted, approved and ratified the wholly neglectful care of its
staff by failing to reprimand, correct, train or guide staff in any of the
numerous failings replete in the record. Instead, no one knew who Mrs.
Newton was, nor showed any scintilla of concern about the total operational
and systemic failures obvious in the record. Instead, they felt she received
“great patient care” and that there was “compliance.” Jurors could have
seen their demeanor while testifying projecting an attitude of disdain,
acting as though Mrs. Newton should have thanked them for their
neglectful care.

The jury could easily have found that this was not a case of a
momentary failure in an otherwise sufficient system. That this was not a
case where staff provided care, but were incompetent and simply did not
turn Mrs. Newton the proper angle or degree to relieve pressure. That this
was not a case where a few minutes of inadvertence led to a catastrophic
injury or a “one off” during a single medical procedure where the failure to
take a singular precaution caused injury. Enloe was a wholly deficient
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operation in providing basic custodial care, turning a blind eye to ongoing,
repeated, sustained failures resulting in life threatening wounds to
vulnerable residents.

There is no question the law draws a distinction between cases
involving mere professional negligence and reckless custodial neglect and
Delaney and its progeny demarcate that distinction. “[R]ecklessness’ refers
to a subjective state of culpability greater than simple negligence, which
has been described as a ‘deliberate disregard’ of the ‘high degree of
probability’ that an injury will occur.” (Delaney, supra, 20 Cal.4th at p. 31.)
Unlike negligence, recklessness “involves more than ‘inadvertence,
incompetence, unskillfulness, or a failure to take precautions...” (/d.)

Appellants argue that to constitute reckless neglect respondent
needed to show, in essence, “no skin care at all.” (AOB p. 29,) Sababin v.
Superior Court, (2006) 144 Cal.App.4th 81 is illustrative and wholly rejects
this notion. In Sababin, the court found sufficient evidence of a triable issue
of fact to constitute elder neglect where a facility ignored the care plan of
and failed to check the condition of a resident’s skin, resulting in a pressure
injury. The defendants in Sababin argued they could not be held liable
under the Elder Abuse Act unless they injured the patient due to a total
absence of care, and, as defendant never totally failed to provide for the
patient’s basic needs, there was no triable issue of fact. (Sababin at 90.)
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Rejecting defendants arguments, the Sababin court found that
neglect clearly occurred when, “employees neglected to follow the care
plan by failing to check [the patient’s] skin condition on a daily basis
and failing to notify a physician of the need for a treatment order.” (Id.)
The Sababin court indicated it was not a close call, “[ W]e easily conclude
that there is a triable issue as to whether Covina's employees acted with
recklessness, oppression, or malice. A trier of fact could find that when a
care facility's employees ignore a care plan and fail to check the skin
condition of a resident with Huntington’s Chorea, such conduct shows
deliberate disregard of the high degree of probability that she will suffer
injury.” (1d.)

Appellant attempts to distinguish Sababin by pointing out that the
patient therein had a condition which, “made her susceptible to skin
deterioration.” Respondents wholeheartedly agree. What appellant fails to
realize in pressing this point is that Mrs. Newton had multiple conditions
that made her not only “susceptible” to skin breakdown, but placed her at
“high risk” for skin breakdown. Mrs. Newton’s facts are far worse. In fact,
Mrs. Newton’s condition, (bedridden, hip fracture, pain, age, intake status,
Buck’s traction, etc.) placed her risk light-years ahead of someone who

simply required “daily skin checks.” Here, as in Sababin, consistent and
numerous failures to follow a care plan and turn a susceptible “high risk”
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patient multiple times for days leads one to “easily conclude” a disregard
for the high degree of probability that she would suffer injury.

Sababin also exposes the fallacy of appellant’s argument that Enloe
did not neglect Mrs. Newton’s because of the “significant amounts of
nursing care she received.” (AOB p. 29.) As Sababin points out, and
common sense compels, “if a care facility knows it must provide a certain
type of care on a daily basis but provides that care sporadically, or is
supposed to provide multiple types of care but only provides some of those
types of care, withholding of care has occurred.” (Sababin, at p. 90). Much
of the care Enloe “provided” and would like to characterize as
“significant,” had absolutely nothing to do with and relieved no pressure to
her sacrum. (15 RT 2891-2900; 19 RT 3990-92.) To draw an analogy, if a
facility provides a myriad of care unrelated to hydration, but for days,
hours upon hours, repeatedly fails to provide a patient water and she
becomes dehydrated and dies, is there no neglect? Of course there is! “In
those cases, the trier of fact must determine whether there is a significant
pattern of withholding portions or types of care. A significant pattern is one
that involves repeated withholding of care and leads to the conclusion that
the pattern was the result of choice or deliberate indifference.” (Sababin at
90.) Here, a Butte County jury found deliberate indifference and a pattern
of neglect.
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Fenimore v. Regents of University of California, (2016) 245
Cal.App.4th 1339, confirmed Sababin s reasoning, and noted, “allegations
that the the Hospital's regulatory violations constituted elder abuse add
more to the story.” (Fenimore at 1348.) In agreeing with Sababin,
Fenimore noted that a significant pattern is one that involves repeated
withholding of care; “Put otherwise, recklessness may be inferred when
the neglect recurs in a significant pattern.” (/d. at 1350)

Further, Fenimore confirmed prior caselaw which made it clear that
regulatory violations become relevant, not because of professional

(133

negligence, but because they constitute, “‘[t]he negligent failure of any
person having the care or custody of an elder ... to exercise that degree of
care that a reasonable person in a like position would exercise.” ”
[Citations omitted.] In Norman and Conservatorship of Gregory ...
regulations...provided the duty of care by which the jury could judge
neglect.” (Fenimore at 1348.) Fenimore held that recklessness could be
established by evidence of understaffing. Enloe’s numerous failures to
follow regulations and its conduct that fell below the standard of care
inform the negligent failure to provide custodial care and highlight the
recklessness involved herein.

Critically, as the failure to provide adequate policies was one of the

central themes of Patsy Newton’s case, the recent opinion in Samantha B.

55

Document received by the CA 3rd District Court of Appeal.



v. Aurora Vista Del Mar, LLC (2022) 77 Cal.App.5th 85 is highly
instructive. Samantha B. held that recklessness was shown with inadequate
policies to protect vulnerable patients: “The flaws in [defendants’] policies
were so obvious that the jury could conclude that they intentionally turned a
blind eye to the high probability of harm.” (/d. at 100.) Here, Enloe had
turned a blind eye to multitudes of patients leaving its facility with the
same type of devastating wound and maintained no sufficient policy to
prevent it. Their reaction to Mrs. Newton’s devastating injury amounted to
little more than “a shrug.” (1d.)?

Appellant relies heavily on Kruthanooch v. Glendale Adventist
Medical Center. (2022) 83 Cal.App.5th 1109, which cautions against
characterizing any mistake in the provision of care as a “failure to protect,”
as enumerated in the Act. However, respondent agrees that sufficient
neglect does not occur where a singular event of the type described in
Kruthanooch - a one time failure to screen for an ECG pad prior to an MRI

- causes an injury. Citing Kruthanooch, appellants attempt to mislead the

3 Importantly, Samantha B. also rejected the same argument that appellant
cites from Carter v. Prime Healthcare Paradise Valley LLC (2011) 198
Cal.App.4th 396, that “neglect occurs only where the defendant “denied or
withheld goods or services necessary to meet the elder or dependent adult’s
basic needs.” (AOB p. 26.) “To the extent Carter can be read as holding
that neglect does not include the failure to protect from health and safety
hazards, we decline to follow it as directly conflicting with section
15610.57, subdivision (b)(3). (Samantha B. at 99.)
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court that “Mrs. Newton’s elder abuse claim focuses on alleged negligence
in the undertaking of medical services.” This is not true. Mrs. Newton’s
case focused on the failure to provide the most basic custodial care that any
person could provide - turning and reposition a hight risk resident to
protect her skin. The overwhelming testimony from Mrs. Bolen was that no
care was provided at all. The documentary and expert evidence proved this,
despite caregiver and hospital insistence. The other regulatory and
documentary violations highlighted the recklessness of the failings of this
basic care. And although plaintiff’s experts “assumed” for the purposes of
their inquiry that a chart entry meant care was provided, this assumption in
rendering their opinion did not stand for the proposition that the assumed
fact was true. (11 RT 2120; 14 RT 2752-53) In fact, both experts pointed
out that the entries were in direct conflict with Mrs. Bolen’s testimony. (/d.)
Thus to characterize the testimony of the family and experts as not arguing
“a failure to provide care,” is simply false.

Cochrum v. Costa Victoria Healthcare, LLC (2018) 25 Cal.App.5th
1034 (Cochrum), which the defendant also relies heavily on is easily
distinguishable from our case. Cochrum boiled down to a singular error,
during one shift, in a non-egregious 19-minute time period, when the
resident was provided one meal inconsistent with a meal plan that had only
been changed 12-hours before. (Id at 1049-50.) There, the trial court
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(which witnessed the evidence) granted a JNOV and the Court of Appeal
upheld the finding. Cochrum, however, is nothing like Mrs. Newton’s case.
In Cochrum there was no evidence that there had been multiple other
patients at the facility choking on their meals causing injury or death in the
months leading up to the unfortunate event. There was no evidence that the
facility had no policy in place to guide staff about meal administration.
There was no evidence that the facility was on repeated notice that staff
was documenting incorrectly and did not understand where, when, and
what to document to ensure basic care was being given and monitored.
There was no evidence that the facility failed to have an individualized care
plan in place, in fact, it had recently created a very specific plan. There was
no showing of abandonment of care for days, like here. There was no
showing of ongoing neglect and failures of the same basic custodial care
that left the patient writhing in bed, calling family for help. Finally, there
was no showing of an indifference to the resident’s plight, or that the
facility adopted, ratified, or approved of its failings by calling the choking
incident “great care.”

B. The Trial Court Properly Instructed The Jury On The
Elements of Elder Neglect.

Refusal to give a requested instruction is reversible error only

where the omission misleads and confuses the jury and it is reasonably
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probable a more favorable verdict to the requesting party would have been
reached in the absence of the error. (See Byrum v. Brand (1990) 219 Cal.
App. 3d 926, 939.) Here, the neglect instructions were standard CACI
instructions, not misleading or confusing, and were accurate statements of
the law. On the other hand, giving defendant’s requested instruction
drawing a distinction to an un-alleged cause of action, for which no
evidence of professional negligence had been presented, would have been
confusing. Moreover, the jury was adequately instructed, leading to no
prejudice.

As the facts demonstrate, this was a case of reckless elder neglect
from the opening statement to the closing argument. It was alleged,
prosecuted, and argued by respondents as one of, “systemic failures.” (5-A
RT 2; 5-ART 61; 5 RT 563; 5 RT 565; 19 RT 4182.) In fact, plaintiff’s
counsel argued specifically in closing: “This is not a medical malpractice
case...When you have systemic failures, you don't see failures in just one
part of care, right? ...Patsy Newton better come to us and show us that
there were systemic failures.” (5 RT 565; See also 19 RT 4182.)

Although there was no cause of action for, other instructions
regarding, evidence of, or arguments that professional negligence would
suffice for liability, appellant contends that the trial court was required to
explain the difference between professional negligence and elder neglect.
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This is nonsensical. Here, the requested instruction was confusing and
adequately covered by other instructions.

First, the instruction would have been extremely confusing to the
jury. Unlike other cases appellant cites, there was no cause of action for
negligence. (1 CT 22.) Without context, and absent any other instructions
regarding professional negligence, drawing a distinction between an un-
alleged action for professional negligence and neglect would have created
more confusion than clarity. There was no “critical distinction” to be drawn,
as the jury was faced with one cause of action and one consistent argument
from counsel. To draw out this theoretical “distinction” that exists perhaps
in the minds of specialized lawyers, but not in minds of jurors, would have
required the court to give a litany of other instructions regarding medical
malpractice. The court correctly refused to engage in this exercise in futility
and confusion.

Moreover, the pinpoint instruction was adequately covered by
other instructions. The trial court used CACI 3103 to properly define
neglect and standard CACI instructions related to recklessness and
managing agent culpability - all of which the jury found true. As appellant
begrudgingly concedes, appellate Courts have reviewed and upheld the
instruction specific to neglect as defined in the Elder Abuse Act. (In re
Conservatorship of Gregory (2000) 80 Cal.App.4th 514.)
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Importantly, appellant does not contend, or cite a single case, that
stands for the proposition that CACI 3103 is an incorrect statement of law,
confusing, misleading, or insufficient in and of itself. This is distinguished
from the case appellant cites, Veronese v. Lucasfilm Ltd. (2012) 212
Cal.App.4th 1, an employment case finding error where there was four
instructional errors in the underlying instructions given, some which were
simply not given at all, and one where the court failed to instruct on two
distinct charged causes of action. (Veronese at 28-33.) In contrast here,
taken in context with the recklessness instructions and findings, it is clear
that the jury was focused on failures in custodial neglect that went far
beyond the proposed irrelevant medical malpractice distinction.
“Accordingly, [the trial court] was under no duty to give a requested
instruction which was otherwise adequately and correctly covered.” (Jarvis
v. S. Pac. Transp. Co. (1983) 142 Cal. App. 3d 246, 253-54.) citing Foster
v. Gillette Co. (1979) 100 Cal.App.3d 569, 576).)

Appellants citation to Winn v. Pioneer Medical Group, Inc. (2016)
63 Cal.4th 148 to try and distinguish Gregory is not instructive, as Winn
focused on the “care and custody” element of the Elder Abuse Act in
assessing whether it could apply in an outpatient healthcare setting, and
was not evaluating any instructional failures regarding the definition of
neglect. (/d. at 152.) Appellant’s quote omits the critical second sentence
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Winn in its “colloquial meaning” of neglect analysis: “Instead, neglect
requires a caretaking or custodial relationship that arises where an elder or
dependent adult depends on another for the provision of some or all of his
or her fundamental needs.” (/d. at 160, emphasis added.).

C. The Trial Court Properly Instructed The Jury On Negligence
Per Se.

Appellant does not contest the general validity of instructing on
negligence per se, a concept codified in Evidence Code section 669(a). In
fact, elder neglect cases have been reversed for failing to instruct on the
same and upheld when doing so. See Norman v. Life Care Centers of
America (2003) 107 Cal.App.4th 1233 (reversing for failing to give
negligence per se instructions.) Conservatorship of Gregory (2000) 80
Cal.App.4th 514. Instead, Enloe advances a straw-man argument that a
singular violation of the regulations establishing the standard of care,
viewed in hypothetical isolation, “could not have caused Mrs. Newton’s
injury.” (AOB p. 47.) Thus, Enloe’s logic continues, the instruction should
not have been given because it dictated a finding of negligence for an act
that could not have caused the injury. This argument misrepresents the
record and is meritless in context.

Appellants protestation of error and prejudice begins and ends with

the second requirement in the instruction itself. (CACI 418, 13 CT 3277.)

62

Document received by the CA 3rd District Court of Appeal.



As instructed, CACI 418 precluded a finding of liability where there was no
causation, requiring that , “(b) the violation was a substantial factor in
bringing about the harm.” (13 CT 3275-77.) Thus, the instruction itself
guarded against the very “causation” harm claimed by appellant’s classic
straw-man argument. “Absent some indication in the record, we presume
the jury followed the court's instructions and that its verdict reflects the
limitations the instructions imposed.” Pope v. Babick, (2014) 229 Cal. App.
4th 1238, 1250.) Here the jury was specifically instructed that they had to
find the violation was a substantial factor in bringing about Mrs. Newton’s
harm.

Moreover, in making its straw-man argument, Enloe misrepresents
the testimony, evidence, and argument, contending plaintiff’s theory did not
involve, “any failings in Enloe’s written policies.” (/d.) This is patently
false as detailed extensively above. (ante Section I11.D.6.; Section IV.A.)
They, in turn, argue that Enloe’s failure to have clear policies had “nothing
to do with [Mrs. Newton’s] injury.” (/d.) This too is false. A jury could
easily have concluded that the hospital provided no clear policy about how
to turn and reposition residents, how to document the same, and those
failures substantially contributed to the failure to provide the very custodial

care for which there was no clear guidance.

63

Document received by the CA 3rd District Court of Appeal.



Appellant’s argument ignores the testimony about the critical role
and risk to residents if care is not documented. (8 RT 1356-57; 11 RT 2095;
2099-2100; 2108-10; 14 RT 2808; 2735-36.) Appellant writes, “even
assuming Enloe’s nursing staff violated applicable regulations...by failing
to document the violation could not have proximately caused Ms. Newton’s
injury.” (AOB p.47, emphasis added.) The evidence was clearly to the
contrary. Notably, in making their straw-man argument appellants do not
address the multitude of other violations that the jury could have found in
the regulations in conjunction with the failure to document, related to
assessments, interventions, care planning, advocacy and more. (/d.) The
jury could very well have, and likely did, view Enloe’s reckless conduct in
breaching regulations in each of these categories combined to cause the
constellation of failures and Mrs. Newton’s injury. That Enloe can come up
with a hypothetical where a singular regulatory violation viewed in
isolation would not “cause the harm,” would not require the court to refuse
the instruction altogether. Instead, the court would, and did, rely on the
balance of the instruction requiring a finding of causation to protect against
the protested “error.”

The testimony about what to document, where to document, how
often to document was an absolute catastrophe from staff and management.
(14 RT 2739-40.) Some believed at deposition they could document by
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exception, only to change their testimony to “twice a shift” at trial. (8 RT
1346-48; 18 RT 1351;1354.) Others contended they did not need to
document at all. (12 CT 3094- 3103.) Still others thought it sufficed to
simply write it on an erasable whiteboard. (16 RT 11184; 1206.) All of this
stemmed from the “systemic failure” of the hospital to provide a policy and
procedure on the subject and to then supervise the care provided to stop the
obvious and grotesque failures apparent in the record if anyone had
bothered to look at any point while Mrs. Newton was being neglected. (14
RT 2739-45.)

Finally, there is no harm and prejudice, as the instruction continued,
“If you find that Enloe Medical Center did not violate this law or that the
violation was not a substantial factor in bringing about the harm, then you
must still decide whether Enloe Medical Center was negligent in light of
the other instructions.” (13 CT 3277-78.) Again, emphasizing the need for
causation, the jury could have, and likely did, find neglect based upon the
other instructions in the record using CACI 3103.

D. The Trial Court Properly Admitted 1101(b) Evidence of

Repeated Notice to Enloe of Its Of Failings Related to
Pressure Sore Prevention and Care.

Appellate courts review a trial court's ruling on the admissibility of
evidence for abuse of discretion. (Gordon v. Nissan Motor Co., Ltd. (2009)

170 Cal.App.4th 1103, 1111.) The error is reversible only if it resulted in a
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miscarriage of justice. (/d. at p. 1114.) To fully understand how dangerous
Enloe’s conduct was toward Mrs. Newton, it had to be understood in the
context of what was happening at the time and what defendants knew. The
evidence showed that, for years, wound nurses had been telling managing
agents that staff did not have time to turn and reposition residents.
Evidence showed that numerous patients were repeatedly suffering never-
event hospital acquired pressure ulcers and the hospital was repeatedly
informed of this and specific problems related thereto.

Pursuant to 1101(b), the trial court properly permitted plaintiff’s
counsel to examine Enloe’s employees about notice of repeated issues and
failings related specifically to hospital acquired pressure ulcers, the exact
type of injury that Mrs. Newton suffered. Evidence Code section 1101(b)
explicitly permits this type of inquiry to prove knowledge/notice, as it was
extremely probative to defendants’ recklessness, malice, fraud, and
oppression. Whether someone is acting with recklessness, malice,
oppression or fraud depends upon what they were aware, their knowledge
and notice of the potential harmful consequences of their actions, and
whether they knowingly disregard the risk. (CACI 3113.) Here, Enloe had
ongoing and repeated notice of multiple patients developing these hospital
acquired pressure ulcers - never events. The court permitted inquiry into 3
of the 10 events.
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The Court exercised extreme diligence in assuring that each act
admitted was more probative than substantially outweighed by any
prejudicial effect pursuant to Evidence Code section 352. In fact, the Court
permitted counsel not only to put on evidence of the surveys themselves in
a 402 hearing, but allowed for additional evidence beyond the four corners
of the document to decide whether the facts and circumstances would be
admissible.

California courts have long recognized the admissibility of “prior
incident” evidence to establish defendant’s knowledge and notice, intent,
and malice. Indeed, introduction of prior act evidence to show these things
under Evidence Code section 1101(b) evidence is common place. It has
been sanctioned in scores of California cases, and often in serious criminal
cases where, in contrast to the parties here, defendants faced long-term
incarceration or even death.

In addition, numerous cases have permitted other incident evidence
to show precisely what plaintiffs sought to show — knowledge and notice
and ongoing conscious disregard of the health and safety of others. See,
e.g., Isaacs v. Huntington Memorial Hosp., (1985) 38 Cal. 3d 112, 132
(allowing prior incidents of assault and theft in a hospital parking lot as
relevant to facility’s notice of a dangerous condition); Elsworth v. Beech
Aircraft Corp. (1984) 37 Cal. 3d 540 (allowing 20 other accidents involving
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Beech aircraft to show notice); Hasson v. Ford Motor Co. (1982) 32 Cal. 3d
388, 404 (evidence of other incidents of brake failures were properly
admitted to show Ford’s notice and knowledge); Haft v. Lone Palm Hotel,
(1970) 3 Cal. 3d 756, 778-80 (trial court’s refusal to allow evidence of
defendant’s violation of rules uncovered in safety inspections to show
notice was error); Laird v. T.W. Mather, Inc. (1958) 51 Cal. 2d 210, 219
(evidence of a complaint that someone had almost fallen down stairway
was relevant to establishing landlord’s notice of dangerous condition);
Bihun v. AT&T Information Systems, Inc., (1993) 13 Cal. App. 4th 976,
987-988 (evidence of a male employee's past sexual harassment of other
female employees was relevant to show knowledge and failure to take
corrective action); Hilliard v. A.H. Robins Co., (1983) 148 Cal. App. 3d
374, 399 (“Evidence of death and septic abortions caused to Dalkon Shield
users is relevant because proved defendant was aware of the probable
dangerous consequences of their plastic I[UD.”)

Appellant’s citation to Nevarrez v. San Marino Skilled Nursing &
Wellness Centre, LLC (2013) 221 Cal.App.4th 102 is completely misplaced.
In Nevarrez, plaintiff’s counsel, without proper foundation, admitted a
document into evidence of a DPH statement of deficiency substantiating
that the facility had neglected the plaintiff and then argued that the
documented finding itself proved the element of neglect, which the jurors
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could simply adopt. Appellant attempts to argue the same “error” occurred
here. This is plain wrong. First, no documents were improperly admitted,
witnesses were just asked about their knowledge - the very purpose of the
1101(b) evidence. Second, none of the findings involved Mrs. Newton’s
care.* Third, plaintiff used the evidence in argument for its proper purpose
- to show ongoing notice, not to argue that neglect had been proven in Mrs.
Newton’s case because DPH made the finding.

Lastly, Holdgrafer and Butte Fire Cases are not instructive, as both
focused on lack of substantial similarity in very specific factual contexts
(oil spills and utility fires,) not present here, in the application of punitive
damages. Of course, substantial similarity is required for 1101(b)
admissibility, and here the trial court made that finding after conducting a
402 hearing. Appellant’s, suggestion that the prior cases were related to
“documentation errors” only and not in the same location of the hospital is
a perfect example of Enloe’s head-in-the-sand approach to its “recent
increase in reportable HAPUs.” (13 CT 3217.) The fact of and very nature
of a pressure ulcer itself - its cause, preventability, and that it does not occur

absent baseline care - is an immediate marker for neglect. It is why Enloe is

4 Tronically, defendant violated the very prohibitions of Nevarrez they
complain of here by inquiring of the DPH finding as to Mrs. Newton, with a
wink and nod to the jury that DPH did not find anything wrong. Our jury
wholeheartedly disagreed.
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mandated to report them to DPH in the first place. That they were
repeatedly occurring, period, was notice and reason for alarm. To be sure,
criticisms of the failure of documentation and notification to patients/
families were also instructive and relevant, and that these wounds were
repeatedly happening provided ongoing notice that there were systematic
failures in policy and care that needed to be addressed. Moreover, the
substantial similarities in failures to report to patients/families were present
in Mrs. Newton’s case. Moreover, they were all within a very relevant time
frame leading right into her admission. The same problematic policy and
supervisory team applied to the entire hospital, not a particular unit. (14 RT
2827.)

E. Mrs. Newton Is Entitled To Her Full Damage Award For
Non-Economic Pain & Suffering.

“The Elder Abuse Act provides enhanced remedies for victims. A
prevailing plaintiff is entitled to an award of attorney fees. (§ 15657, subd.
(a).) A deceased victim's successor is entitled to an award of some
noneconomic damages. (/d., subd. (b).) There is no basis for interpreting the
Elder Abuse Act as restricting an award of damages for those fortunate
enough to have survived the abuse.” (Samantha B, supra, at 104.)

Appellant spends the majority of its efforts attempting to explain

that there is a “switch” that turns off and on depending upon whether the
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gravamen of the case sounds in professional negligence or elder abuse.
Then, in a last ditch effort, it argues that even if the Court upholds the
verdict and finds reckless neglect, it should go ahead and apply MICRA
provisions anyway, to limit damages. Years of case law and language of the
Act itself have never restricted a living plaintiff’s ability to obtain full pain
and suffering damages, nor have MICRA provisions applied to a living
plaintiff’s elder neglect cases. Though, the Act extends the rights of
deceased plaintiff’s to obtain non-economic damages, the Act has allowed
for “all other remedies provided by law.” Cal. Welf. & Institut. Code §
15657. As appellant points out, “neglect within the meaning of Welfare &
Institutions Code section 15610.57 covers an area of misconduct distinct
from professional negligence,” thus MICRA does not apply. (Covenant
Care, Inc. v. Superior Court, (2004) 32 Cal.4th 771, 783.) Appellant’s non-
sequitur citation to “legislative changes” to MICRA provisions related to
pre-death pain and suffering have no bearing on recovery under the Act.

//

//

//

//
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V.

CONCLUSION

For the reasons stated above the Court should resoundingly affirm

the jury’s verdict in full.

Date: Monday, February 20, 2023
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